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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MASSACHUSETTS 

(EASTERN DMSION) 

In re: 

ESSENTWL.COM, LNC., 

) 
1 
1 
1 

Chapter 11 
C a ~ e  NO. 01-15339-WCH 

Debtor. ) 

ORDER AUTHORIZING SALE OF CUSTOMER BASE 

THIS MASTER having come before the Coun on the Emergenlcy Morion of rhe Debror 

Pursuanr to Sem'on 363 of rhe Banhptcy Codejor an Order Authorizing: (I) Private Sale of 

Asseers Free and Clear ofLiens. Claims, and Encumbrances; (ZJ for Ihe Esrablishmenr of 

Bidding Procedures, Including Break Up Fees and Overbid Prorection and (rrr, For 

Aurhorization IO Cease Providing Services (the "Sale Motion'') and rhe Motion to Amend 

Debtors Emergency Morion: 0 For Aurhority to Sell Debror 3 Assers by Privare Sale Free and 

Clear of Liens, claim, Encumbrances and Interesrs; fl} For Establishment of Bidding 

Procedures, Including Break Up Fees and Overbid Prorecrion; and (Ia For Aurhorizarion ro 

&me Providing Services (the uAmended Sale Motion") (collecrively, the "privare Sale 

Morions"). A hearing on the Private Sale Motions was held on Auyn 9,2001 (rhe "Sales 

Hearing"). 

NOW, THEREFORE, based upon all ofthe evidence, includhg evidence proffered or 

adduced at the Sales Hearing, objections and represenrations and argumem of counsel in 

connecrion with rhe Sales Hearing, and offers of proof on rhe record, and upon the endre record 

of the Sales Hearing and of the chapter 1 1 case of Essentialcorn, Inc. ("Debtor'?, and after due 

deliberation thereon, and good cause appearing herefore, 
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Ir is hereby bund, concluded, and determined that: 

A. The findings and concl&ns set forth herein constitute the Court‘s findings of 

facr and conclusions of law pursuant to Rule 7052 of the Federal Rules of Bankruptcy Procedure 

(the ‘Bankruprcy Rules”), made applicable to rhis promdhg pursuam to B d p t c y  Rule 9014. 

To the e x t e ~ ~  any finding of f a  shall l a m  be determined to be a conclusion of law k shall be SO 

deemed and vice versa 

B. This Calm has jurisdiction TO hear and determine rhe Private Sale Motions 

pursuant IO 28 U.S.C. @ 157 and 1134. 

C. 

$ 1409(a). 

Venue of this case in this d e  is proper pur- to 28 U.S.C. 4 1408(a) and 

D. Detaminarion of rhe Private Sale Motions is a core proceeding under 28 U.S.C. 

$5 157(b) (2)(A) and 0. The starulory predicates for rhe relief requested herein are 

363 ofthe Uni~ed Slates Banhp~cy  Code, 1 I U.S.C. $5 101 erseq., as amended (the 

“Banlmrprcy Code”), Banlcruptcy Rules 2002, and 6004, and MLBR 2002-1 and 6004-1. 

10.5 and 

E. On June 29,2001 (rhe ‘TetirinDate”), the Debtor filed a voIuntary @tion for 

relief under chapter 11 of title 11, United Stares Cade (the ”Bankrupwy Code”) with the 

B h p t c y  Corn Since the Petition Date, the Debtor has conhued to operate irs business and 

manage US affaks as a debtor and debtor in possession pursuanr IO sections 1107 and 1108 of rhe 

B m p t q  W e .  On July 18,2001, rheUnired States Trustee appoinred a creditors’ committee, 

purs~anr to Section 1102 ofthe Banlcruprcy Code. No mee or examiner has been appointed. 

F. The Debtor provides telecommunicarion services TO cmain individuals and small 

businesses (“Customer Base”). 
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G. The Debtor mered into, subjm in all rrspects U) Itpproval of rhis Court, u) rhe 

certain agreements (collectively, the “Agreements”) for rhe sale of &e Custom ’Base and 

certain of* Debtor’s rrademarks and URL, as follows: 

(i) Asset Purchase dared July 26,2001 (rhe “Zone A&reemnt”) with Zone Telecom, 

Inc. c‘Zone”), for tbe purchase and sale of cerrain parrs of rhe Cusromer Base for 

$325,000, 

(ii) Asset Purchase dated July 26,2001 (the “Broadview Agreemem”) wirh 

Broadview Nerworks, Inc. (“Broadview’), for rhe purchase and sale of cenain 

parts of the Customer Base and Certain of rhe Debtor’s tradenames, and URLs for 

$475,000; and 

(i) Asset Purchase dated July 26,2001 (the “Essex Agreemenr”) with Essex 

Communications, Inc. (“Essex”), for the purchase and sale of certain parrs of rhe 

Customer Base for $125,000; 

On A u W  1,2001, rhis Court emered an Order (“Sales Procedure Order’? with H. 

res- to the Private Sale Motions. 

L The Privare Sale Morions are for a sound business purpose, are in h ben interest 

ofthe Debtor’s estate, and are authorized omide the ordinary course of business, pursuanr to 

seccion 363@) of the Bankruptcy Code. 

3. The DebTor provided fair and reasonable notice of the Primre Sale Motions and 

rhe Sales Hearing IO all creditors and other parties in inrerest and such other notice BS is 

approprize under the circummnces. The Notice of the Prime Sale Morions provided heresred 

bidders with norice of the Private Sale Motions and Sales Hearing and an oppxhmity M bid for 

rhe Customer Base. 
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N. Based upon d e  foregoing, and for reasons stated on the record a the Sales 

K An objection to rhp Pnvare Sale Motiom was timeIy filed by the Office of the 

Anomy General ofcommonweakh of Massachusetts {"Mars. AG Objecrion"). 

L. The Debtor received qualifyig counrer-offers from: 

(i) United Sysems Access, mc. ("USA") submincd a coumeroffer for the entire 

Customer Base and the other assets s- . A@-nt (the 

YrSAEnfirefy Bid") fbr.%l,lOO,W,and 

$++& qw2 b!A 

(i) Easrem Telephone, Inc. ('%stem'') for a cercaiu pan of &e Cunomer base 

described in the Broadview Ageemkt for S535,OOO. 

Based upon the foregoing, and Eor reasons srated on the record a rhe Sales M. 

Hearing, this Court has determined rhar r k  bsc offer u) purchase the Customer Base has been 

4- 
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creditors of the wirhin bankruptcy estaze of the Debtor. A sale ofrbe Cuaomer Base other rhan 

fkee and clear of liens, claims and encumbrances would be ofsubscantially less benefit to the 

bankruptcy esrate. 

P. AI the Sales Hearing, the Debtor and rhe 06cial Cornmitree of Unsecured 

Creditors recornmeadd rhar the Corn approve the sale of the Cunorner Base. All s e d  

parties with liens on the Cusromer Base have either consented to or have received notice and not 

objmed to rhe d e  of the Customer Base, with such liens to atrach to the proceeds of sale, or 

such parties could be compelled to accept monefary satkhion of such lien. 

Q. Ir is thertfore in the besr interests of the bankruptcy estaIe herein, rhar the Corn 

enter thls order (he “Sale Order”) (i) pursuant to §§ 105(a) and 363 of the Bankruptcy Code, 

authorizing and directing the Debtor to sell the Customer Base to the successful bidders 

(“Successful Bidderf‘?: Q 5 & 

ofa eJ.r,t, D.4. 

subject to such addirional terms and provisions as may be set forth in rhe &- kdd%- 

R The approval of the sale of the Customer Base to &e Successful Bidders, and 

consummation of the transactions contemplated thesby are in the best interests of the Debtor, irs 

crediros, and the bmkmptcy estate. The Debror hss presented good and sufficient busies 

juaificarion for the sale of the Customer Base pursuant m 4 363 of the Banknrprcy Code. 

S. The parties represented to the Court rhat the offers M purchase the Cuaomer Base 

by the Success351 Bidders have been proposed by &e Successful Bidders in good faith in 
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~ 

accordance wkh the nandards of applicable law; that the Successfbl Bidders are not c~rrentb' 

affiliated with either Debtor; and tbac  the Successful Bidders are good &th Succes&l Bidders 

under 4 363(m) ofthe Bankruptcy Code and, as such, is entided to rhe prote~rbns afforded 

thereby. The Court has heard no aryment or allegation to controva rhose representmiom. No 

party has alleged &at any parry has engaged m any conduct that would cause or permit &e sale 

to the Successful Bidders u) be avoided under § 363(n) of che Bank~uptcy Code. 

T. The Debtor has requmed rbar the Court make this Order effeftive immediarely 

irrespective of Bankruptcy Rule 6004(g), and good cause appears for such an action. 

U. The sale and transfer of the Customer Base (1) will be a legal, valid and effective 

-fer of Customer Base of Ihe bankruptcy esrare of the Debror, and (2) will vest the Successfid 

Bidders with alI righr, title and interest of the bankruprcy esme in and to rhe Cusromer Base fiee 

and clear of all liens, claims, encumbrances and inrerests rhereon. 

NOW THEREFORE, it is HEREBY ORDERED, ADJUDGED, AND DECREED AS 

FOLLOWS: 

1. The Prime Sale Motions shall be, and hereby are, granted and the Agreements 

incorporased therein approved as being in the besr interest of the Debtor's estafe. 

3. The Debtor is authorized and directed to consummate the rmnsactions 

contemplated hereby and to sell, txansfer, deliver, convey and assign the Cummer Base to the 

Successful Biddetj. 

w%- The Successful Bidder# & authorized to send any required ~ r i c e s  to the 

Debtor's customers. 

-6- 
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4. It is hereby further ordered 

render the Purchase Price TO the Debtor 

the Debtor is hereby authorized to sell the Cunomer Base, wirhout M e r  

order of the Court, to the second highesr b i d d d  : 
%bE Is, $3?S,bGO 

%(b&J'iu !q=k3r'\-3 
ezzs&.L i.. *n-5,6& 

5. ' & l G L & i & $  ?8iZ 
6. In the event of the fiilure of any of the Successful Bidder! to close on the 

Ageernenrs, the Debtor is authorized to rerain any deposits provided by such Successll Bidders 

as liquidated damages for such failure. 

7. The Debtor is aurhorized to pay such break up fees, as may be applicable, 

pursuant lo the Sale Procedure Order. 

8. Effecrive upon the Closing, title in and rn rhe Customer Base shall aurornarically 

ven m rhe Successsful Bidde fiee and clear of all  liens, including withour limimion all liens, 

encumbrances, claims and inraens, and any liabilities including, bur. nor limited to: (a) amounts 

Owing with respect the Customer Base which accrued prior IO the Closing, @) those based on 

theories of successor liability, de fixto merger or submntial ConrinUity, and (c) employee benefir 

obligations (CoUectively, rhe "Liens"). 

* 

9. L 4 S c 1 ;  is a good fairh purchaser pursuant 

TO 4 363(m) of the Banlcruprcy Code and, as s u 4  is emitled to rhe pmeaions afforded Thereby. 

This Order is deemed IO operare as a release of alI Liens on rhe Customer Base as 

of tbe Closing. All holders of Liens on any of tbe Customer Base are hereby directed to prepare, 

and file promptly after the Closing, ifsuch Liens are recorded, releases of such Liens reasonably 

Salkfactory 10 the Successful Bidders. 

10. 
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11. This Order is deemed to be in recordable form sufficiem to be placed in the filing 

or recording system maintained by any Recording Officer. 

12. The Debtor is hereby aurholized to execuIe and deliver such closing and orher 

confirmatory documents and to do such things as are necessary and appropriare and as are 

reasonably requeaed by the Successful Bidder# to implement and effectuate the provisions of 

- 3.A t.n.e *J- 
any way to the transaction contemplated by this Order. 44lL.d c 4  SA& 

rLtcb-+.d,c# &+ - t j o * T  q,.-r(r 14. For good cause as established by the record in rhis Case, and krewecti&e of bc 
ec-> 

Ob k b ~ d .  
Bankruptcy Rule 6004(g), this Order shall be effective inuraediately upon e n q  p ~ r m  to 

Bankruptcy Rule 9014 and 7062. No automatic say of execution applies with r e s p a  to rhis 

Order. 

15. This Court rerains jurisdictionto: 

a herpret, implemenr and enforce the terms and provisions of rhis Order, any 
subsequenr amendmenrs m, modificarbns of, consents relaring to, or waivers 
thereof or any related documents, including any escrow provisions and 
agreements established in connection with rhe uansactions contemplated rhereby; 

b. Protea the Successful Bidder;, and the Customer Base, against any Lien; 

c. Resolve any disputes arising under or relaring to rhe Customer Base, the Private 
Sale Motions and this Order; and 

d Adjudicate alJ issues coLlcemjng (alleged) pre-Closmg Liens on, and the proceeds 
of the sale o f  rhe Customer Base. 

The provisions ofrhe Prime Sale Motions, rogether wi&& provisions ofthis 

Order, are binding on, and inure to the benefit of, the successors and assigns ofthe Debtor, its 

mate, crediiors and shareholders, any trunee whecher in chapter 11 or chapter 7 and any 

ewninez wkh expanded p w w  and receiver far the Debar or assignee for rhe benefit of Ls 

16. 
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creditors, and are b i g  on and inure to &e benefiir of the successors and assigns of the 

Successful Bidder{. 

17. Any provision of rhis Order which is determined, consrued or deemed to be a 

finding of fict or a conclusion of law, respectively, or a mixed finding of fact and conclusion of 

law, shall be as so deremhed, corned or deemed norwithsanding the laklbg placed on such 

provision in this Order. 

DATED T H I S  

UNITED STATES BANKRUPTCY JUDGE 


